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PART  570— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

Program  Management 

On  November  15, 1976,  the  Department 
of  Housing  and  Urban  Development 
(HUD)  published  in  the  Federal  Reg¬ 
ister  (41  PR  50376)  proposed  amend¬ 
ments  to  the  regulations  governing  the 
community  development  block  grant 
program.  The  amendments  (wncemed 
the  Secretarial  review  of  performance  of 
a  block  grant  recipient  and  the  sanctions 
and  remedial  actions  that  may  be  appro¬ 
priate  in  various  situations. 

Interested  persons  were  given  imtil 
December  16,  1976,  to  submit  written 
comments.  Nearly  30  comments  were  re¬ 
ceived  and  all  were  given  careful  con¬ 
sideration.  As  a  result  of  the  comments 
received,  a  number  of  substantive 
changes  have  been  made  and  the  mate¬ 
rial  has  been  reorganized  for  greater 
clarity.  Section  570.911,  Sanctions  and 
Rem^ial  Actions,  has  been  divided  into 
two  sections:  §  570.910,*  Corrective  and 
Remedial  Actions,  and  §  570.911,  Reduc¬ 
tion  of  Annual  Grant.  In  order  to  ac¬ 
commodate  the  new  §  570.910,  the  exist¬ 
ing  section  entitled  Evaluation  by  HUD, 
has  been  numbered  as  §  570.908.  The 
following  is  a  description  of  the  major 
substantive  changes  that  have  b^n 
made: 

1.  Paragraph  (b)  of  $  570.909  has  been 
amended  by  striking  the  words  “where 
possible”  in  order  to  make  clear  that  the 
Secretary’s  review  of  an  entitlement 
receipient’s  performance  will  take  place 
in  all  instances  prior  to  approval  of  a 
succeeding  year’s  entitlement  applica¬ 
tion.  Also,  the  last  sentence  is  changed  to 
state  that  the  review  of  a  discretionary 
grantee’s  performance  will  take  place 
prior  to  final  closeout  of  the  grant,  rather 
than  prior  to  making  final  payment  on 
the  grant.  This  change  is  made  because 
there  is  no  final  payment  under  the  let¬ 
ter  of  credit  procedure;  there  is  a  close¬ 
out  procedure,  however,  whereby  final 
costs  are  recognized  and  accepted. 

2.  Paragraph  (c)  (8)  of  §  570.909  is 
changed  to  state  that  records  of  com¬ 
ments  as  well  as  complaints  by  citizens 
and  organizations  will  be  reviewed.  While 
this  was  not  previously  precluded,  it  is 
now  specifically  mentioned  in  order  to 
make  clear  that  studies,  analyses  and 
other  comments  will  be  given  due  con¬ 
sideration  by  HUD. 

3.  A  new  paragraph  (d),  entitled  Re¬ 
view  of  Urban  Counties,  has  been  added 
to  §  570.909.  This  is  for  the  purpose  of 
acknowledging  that  many  elements  of 
performance  are  within  the  control  of 
participating  units  of  general  local  gov¬ 
ernment  rather  than  the  urban  county 
itself.  The  overall  responsibility  of  the 
urban  county  to  carry  out  the  approved 
program  is  not,  however,  diminished  in 
any  respect. 


4.  Several  comments  suggested  that 
there  is  nothing  in  Section  104(d)  of  the 
Housing  and  Community  Development 
Act  of  1974,  which  provides  the  basis  for 
the  Secretary’s  review  of  performance, 
that  authorizes  HUD  to  review  a  recipi¬ 
ent’s  progress  in  carrying  out  approved 
activities.  Others  suggest  that  recipients 
should  not  be  compared  with  each  other. 
The  Department  disagrees  with  that 
position  on  the  grounds  that  the  specific 
language  of  Section  104(d)  that  the 
Secretary  "determine  whether  the 
grantee  has  carried  out  a  program  sub¬ 
stantially  as  described  in  its  applica¬ 
tion;”  the  general  thrust  of  the  le^la- 
tion;  and  the  l^islative  history  all  sug¬ 
gest  that  it  is  HUD’S  responsibility  to  re¬ 
view  a  recipient’s  progress.  The  p>eer 
group  standard  for  measuring  progress 
is  used  instead  of  arbitrary  numerical 
or  percentage  measures  because  the  lat¬ 
ter  are  inherently  unfair  and  unrespon¬ 
sive  to  factors  that  are  unique  to  a  par¬ 
ticular  community  or  group  of  communl- 
ties. 

In  administering  this  provision  of  the 
regulations,  HUD  will  consider  measures 
of  progress,  such  as  expenditure  of  fimds, 
as  an  indication  of  progress  only.  In  the 
final  analysis  it  is  the  actual  accomplish¬ 
ment  of  approved  activities  that  deter¬ 
mines  whether  a  recipient  “has  carried 
out  a  program”  substantially  as  described 
in  its  apFdication. 

Consequently,  §  570.909(e)  (1)  is  sub¬ 
stantially  imchanged  except  that  the 
language  regarding  corrective  and  re¬ 
medial  actions  is  transferred  to  §  570.- 
910. 

5.  Paragraph  (e)  (2)  of  §  570.909  is  re¬ 
vised  to  set  more  specific  standards  for 
measuring  progress  in  carrying  out  an 
approved  housing  assistance  plan 
(HAP).  Most  important  is  the  addition 
of  the  standard  ^at  a  one-year  housing 
goal  win  be  considered  to  be  met  if  the 
imits  included  in  the  HAP  have  reached 
the  stage  of  a  firm  financial  commit¬ 
ment  within  a  two-year  period.  This 
standard  is  established  in  recognition  of 
the  fact  that  the  many  steps  involved  in 
developing  housing  (particularly  new 
construction)  are  suflQciently  time  con¬ 
suming  that  a  recipient  will  not  be  able 
to  conclusively  demonstrate  that  the 
one-year  housing  goals  are  being  met 
by  the  time  HUD  makes  its  review  of  the 
recipient’s  next  performance  report  and 
succeeding  entitlement  application. 

6.  Paragraph  (f)(1)  (U)  of  §  570.909 
has  been  amended  to  state  that  HUD’S 
review  of  performance  will  not  include 
new  determinations  of  eligibility,  except 
where  there  is  substantial  evidence  chal¬ 
lenging  the  basis  for  the  original  finding 
of  eligibility. 

7.  Paragraph  (g)  of  §  570.909  has  been 
amended  by  deleting  the  examples  of 
noncompliance.  The  examples  them¬ 
selves  raised  questions  and  did  not  sub¬ 
stantively  contribute  to  the  clarity  of 
the  paragraph. 

8.  A  major  change  has  been  made  in 
paragraph  (h)  of  §  570.909  regarding 
the  determination  required  by  section 
104(d)  of  the  Act  that  "the  applicant 
has  a  continuing  capacity  to  carry  out 


in  a  timely  manner  the  approved  Com¬ 
munity  Development  Program.”  TTie 
preamble  to  the  proposed  November  15, 
1976,  regulation  stated  that  it  was  the 
Department’s  interpretation  that  the 
statutory  requirement  for  a  continuing 
capacity  determination  applied  only  to 
the  Commimity  Development  Program 
and  not  to  the  HAP.  Several  comments 
provided  well  reasoned  arguments  why 
that  interpretation  was  too  literal  and 
narrow.  Consequently,  the  Department 
has  concluded  that  there  is  sufDcient 
legislative  and  administrative  authority 
to  apply  the  continuing  capacity  stand¬ 
ard  to  performance  in  carr3dng  out 
housing  assistance  plans. 

The  basic  standard  for  determining 
continuing  capacity  has  remained  es- 
soitially  unchanged;  namely,  that  a 
recipient  that  has  made  substantial 
progress  in  carrying  out  the  program,  in 
conformance  with  the  approved  applica¬ 
tion,  and  In  compliance  with  applicable 
laws  and  regulations,  will  generally  be 
considered  to  have  a  continuing  capac¬ 
ity.  Where  a  recipient’s  performance 
does  not  meet  the  standards  in  the  regu¬ 
lations,  however,  HUD  may  review  the 
recipient’s  administrative  ct^acity 'to 
carry  out  the  approved  program.  HUD 
may  also  review  a  recipient’s  organiza¬ 
tional  capacity  to  carry  out  the  program. 
For  instance,  a  recipient  that  does  not 
have  a  housing  authority  or  similar 
agency,  where  such  agmcy  is  necessary 
to  implement  the  HAP,  may  be  found  to 
lack  a  continuing  capacity. 

9.  Several  commenters  suggested  that 
the  word  "advise”,  which  is  included  in 
paragraphs  (b)'(5)-(7)  of  §570.910, 
should  be  changed  to  "require”.  For  in¬ 
stance,  f  570.910(b)  (5)  states,  "Advise 
the  recipient  to  suspend,  discontinue  or 
not  incur  costs  for  the  affected  activity.” 
The  significance  of  using  either  “advise” 
or  "require”  is  negligible.  If  a  recipient 
fails  to  take  tiie  actions  specified,  the 
result  is  the  same;  namely,  more  serious 
sanctions  may  be  taken  including  the 
initiation  of  actions  under  §  570.913. 
Consequently,  the  word  "advise”  is 
retained. 

10.  Paragraph  (b)  (6)  of  §  570.910  is 
amended  to  except  substantial  environ¬ 
mental  violations  from  the  reprogram¬ 
ming  provision. 

11.  Another  major  change  is  to  au¬ 
thorize  HUD  to  condition  contracts  for 
lack  of  performance,  nonconformance, 
or  lack  of  continuing  capacity,  as  well  as 
for  noncompliance  with  am>licable  laws 
or  regulations.  This  amendment  appears 
in  §  570.910(b)  (9).  Whereas  the  Depart¬ 
ment  intends  to  use  its  authority  to  con¬ 
dition  contracts  as  a  means  to  achieve 
performance  only  in  the  most  extreme 
cases,  it  is  recognized  that  there  may  be 
instances  where  this  is  an  appropriate 
sanction  in  specific  situations.  Accord¬ 
ingly,  §  570.306(e)  (3)  is  also  amended  to 
be  consistent  with  this  provision. 

12.  Section  570.911  is  amended  to  add 
two  provisions:  first,  that  an  entitlement 
amoimt  may  be  reduced  down  to  zero  for 
a  succeeding  program  year;  and  second, 
to  provide  recipients  with  the  opportu¬ 
nity  for  an  informal  consultation  prior 
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to  reducing  an  annual  grant.  These  pro¬ 
visions  were  discussed  in  the  preamble, 
but  were  inadvertently  omitted  from  the 
text,  of  the  November  15,  1976  proposed 
regiilations. 

Finally,  several  comments  urged  that 
the  Department  be  more  specific 
throughout  the  regulations  in  identifying 
the  specific  sanctions  or  corrective  or 
remedial  actions  that  might  be  applied 
in  particular  cases.  The  Department  has 
seriously  considered  this  suggestion,  but 
has  concluded  that  such  precision  is  not 
possible  at  this  time.  Each  situation  is 
unique.  The  reasons  for  noncompliance 
or  lack  of  progress  vary  from  community 
to  community,  as  do  the  appropriate 
means  and  ability  to  improve  perform¬ 
ance.  Each  situation  will  be  considered 
on  its  own  merits,  at  least  imtil  addi¬ 
tional  experience  is  gained. 

In  order  to  facilitate  the  Secretary’s 
review  of  recipient  performance,  it  has 
been  determined  to  necessary  to  make 
certain  changes  in  the  grantee  perform¬ 
ance  report.  Section  570.906  is  being 
amended  in  order  to  require  that,  start¬ 
ing  with  the  performance  report  sub¬ 
mitted  in  Pisc^  Year  1977,  information 
will  be  reported  on  a  cumulative  basis. 

Section  570.906 (a)  is  revised  to  re¬ 
quire  that  the  performance  report  in¬ 
clude  information  on  all  activities  under¬ 
way,  CMnpleted,  or  not  yet  begun,  regard¬ 
less  of  the  year  in  which  a  particular 
activity  was  first  included  in  the  recipi¬ 
ent’s  commimity  development  program. 
This  revision  will  enjdjle  HUD,  which 
must  review  each  recipient’s  past  per¬ 
formance  prior  to  approving  the  next 
year’s  application,  to  base  its  findings  on 
the  most  complete  information  available. 
Because  some  recipients  have  already 
submitted  a  performance  report  and 
others  will  be  submitting  ttieir  reports  In 
the  near  future,  §  570.906(a)  is  further 
revised  to  permit  a  grace  period  for  sub¬ 
mission  of  information  on  activities  in¬ 
cluded  in  the  recipient’s  first  year  com¬ 
munity  development  program.  While  all 
entitlement  recipients  must  submit  a 
performance  report  in  accordance  with 
the  timing  requirements  of  §  570.300(e), 
recipients  who  submit  a  performance 
report  prior  to  March  1, 1977,  may  delay 
reporting  on  activities  included  in  the 
first  year’s  community  development  pro¬ 
gram  until  March  1, 1977. 

Section  570.906(b)  (1)  and  (2)  are  re¬ 
vised  to  eliminate  the  reference  to  a 
single  year. 

In  connection  with  the  environmental 
review  of  these  amendments  to  the  reg¬ 
ulations,  a  Finding  of  Inapplicability  has 
been  made  imder  HUD  Handbook  1390.1 
(38  FR  19182) .  A  copy  of  the  Finding  is 
available  for  inspection  in  the  OfBce  of 
the  Rules  Docket  Clerk,  Room  10141,  De¬ 
partment  of  Housing  and  Urban  Develop¬ 
ment,  451  7th  Street,  SW.,  Washington, 
D.C. 20410. 

Note. — It  is  hereby  certified  that  the  eco¬ 
nomic  and  infiatlonary  impacts  of  these 
amendments  have  been  carefully  evaluated 
in  accordance  with  OMB  Circular  No.  A-107. 


(Title  I,  Housing  and  Community  Develop¬ 
ment  Act  of  1974,  (43  UH.C.  5301  et  seq.); 
sec.  7(d),  Departmenrof  Housing  and  Urban 
Development  Act  (42  UH.C.  3535(d).) 

Accordingly.  Part  570  of  Chapter  V  of 
24  CFR  is  amended  as  fallows'. 

1.  By  deleting  paragraj^  (e)  (4)  and 
the  last  full  paragraph  of  S  570.306(e), 
and  revising  paragraph  (e)  (3)  to  read  as 
follows: 

§  570.306  HUD  review  and  approval  of 
application. 

•  •  •  •  • 

(e)  •  *  * 

(3)  There  is  substantial  evidence  that 
there  has  been,  or  there  will  be,  a  lack  of 
substantial  progress,  nonconformance, 
noncompliance,  or  a  lack  of  continuing 
capacity,  as  described  in  S  570.909.  In 
such  case,  the  reasons  for  the  conditional 
approval  and  the  actions  necessary  to 
remove  the  condition  shall  be  specified. 
Failure  to  satisfy  the  condition  may  re¬ 
sult  in  a  reduction  in  the  annual  grant 
piirsuant  to  §  570.910(b)  (10). 

2.  By  revising  §  570.906  (a)  and  (b) 
(1)  and  (2)  as  follows: 

§  570.906  Performance  Report. 

(a)  Submission.  Each  entitlement 
recipient  shall  annually  submit  a  per- 
fonnauice  report.  ’The  performance  report 
shall  include  information  on  each 
activity  included  in  the  recipient’s 
cumulative  community  development  pro¬ 
gram,  regardless  of  the  year  in  which  the 
activity  was  first  includ^  in  the  program, 
and  regardless  of  whether  the  activity  is 
vmderway,  completed  or  not  yet  begim. 
The  report  must  be  submitted  in  accord¬ 
ance  with  the  timing  requirements  of 
§  570.300(e) ;  however,  recipients  who 
submit  a  p^ormance  report  prior  to 
March  1,  1977,  may  delay  reporting  on 
activities  included  in  the  first  year’s 
community  development  program  until 
March  1.  1977. 

(b)  Contents. — (1)  Progress  on 
planned  activities.  The  recipient  shall 
indicate,  mi  a  form  prescribe  by  HUD, 
progress  on: 

(1)  Each  activity  described  in  all  ap¬ 
proved  applications; 

(ii) ,Each  local  option  activity; 

(iii)  Each  activity  added  by  HUD-ap- 
proved  program  amoidments;  and 

(iv)  Each  activity  added  by  local  pro¬ 
gram  amendment. 

(2)  Recipient  assessment.  ’The  per¬ 
formance  report  must  Include  the 
recipient’s  assessment  of  the  effectiveness 
of  liie  program  of  commimity  devel<H>- 
ment  activities  ccmducted  imder  this  peui: 
in  meeting  the  objectives  of  this  part  and 
the  needs  and  objectives  identified  in  the 
recipient’s  application (s ) . 

•  •  •  •  • 

§  570.908  [Redesignated  from  §  570.- 
910] 

3.  By  renumbering  §  570.910  as 
§  570.908,  Evaluation  by  HUD. 

4.  By  revising  §  570.909  to  read  as  fol¬ 
lows: 


§  570.909  Secretarial  review  of  recip¬ 
ient’s  performance. 

(a)  Objective.  The  Secretary  will  re¬ 
view  each  recipient’s  performance  to 
determine  whether: 

(1)  The  recipient  has  carried  out  a 
program  substantially  as  described  in  its 
application. 

(2)  That  program  complied  with  the 
requirements  of  the  Act,  this  part,  and 
other  ai^licable  laws  and  regulations. 

(3)  The  recipient  has  a  continuing 
capacity  to  carry  out  the  approved  pro¬ 
gram  in  a  timely  manner;  and 

(4)  Sanctions  or  other  corrective  or 
remedial  action^  described  in  §S  570.910- 
570.913  are  appropriate  as  a  result  of 
the  above  determinations. 

(b)  Timing  of  review.  'The  Secretary’s 
review  of  each  entitlement  recipioit’s 
performance  will  take  place  at  least  on 
an  annual  basis  and  prior  to  approval 
of  the  succeeding  year’s  entitlement  ap¬ 
plication.  The  Secretary’s  review  of  a 
discretionary  recipient’s  performance 
will  take  place  prior  to  approval  of  a 
subsequent  discretionary  grant  to  the 
same  recipient  and,  in  the  case  of  other 
discretionary  recipients,  prior  to  final 
closeout  of  the  grant. 

(c)  Basis  of  review.  In  reviewing  each 
recipient’s  annual  performance,  the  Sec¬ 
retary  will  consider  all  available  evi¬ 
dence  which  may  include,  but  need  not 
be  limited  to.  the  following: 

(1)  The  approved  block  grant  appli¬ 
cation  and  any  amendments  thereto; 

(2)  Reports  prepared  by  the  recipient, 
including  the  annual  performance  re¬ 
port  described  in !  570.906; 

(3)  Records  maintained  by  the  re¬ 
cipient  pursuant  to  §  570.907; 

(4)  Results  of  HUD’S  monitoring  of 
recipient  performance; 

(5)  Audit  reports  whether  conducted 
by  the  recipient  or  by  HUD  auditors; 

(6)  Records  of  drawdowns  on  the 
letter  of  credit; 

(7)  Evidence  of  progress  in  the  provi¬ 
sion  of  housing  assistance  in  accordance 
with  goals  in  the  housing  assistance 
plan; 

(8)  Records  of  comments  and  com¬ 
plaints  by  citizens  and  organizations,  or 
litigation. 

(d)  Review  of  urban  counties.  In  re¬ 
viewing  the  performance  of  urban  coun¬ 
ties.  Uie  Secretary  will  take  into  con¬ 
sideration  both  those  actions  which  are 
within  the  control  of  the  urban  county 
and  those  which  are  within  the  contrefi 
of  its  included  units  of  general  local 
government.  A  lack  of  performance  on 
the  part  of  a  participating  unit  of  gen¬ 
eral  local  government  does  not  relieve 
the  urban  county  of  its  obligation  to 
carry  out  the  approved  program  or  to 
take  whatever  measures  are  appropriate 
to  obtain  performance  by  its  included 
units  of  gmeral  local  government. 

(e)  Substantial  progress.  HUD  will  re¬ 
view  a  recipient’s  performance  to  deter¬ 
mine  whether  the  recipient  has  made 
substantial  progress  in  esurying  out  its 
approved  program. 
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(1)  Community  Develovment  Program. 
HUD  will  review  a  recipient’s  prog¬ 
ress  in  carrying  out  approved  activities 
and  will  take  into  account  such  factors 
as  expenditure  of  funds,  obligation  of 
funds,  award  of  third  party  contracts, 
and  other  measures  of  progress.  While 
HUD  will  not  establish  arbitrary  nu¬ 
merical  or  percentage  standards  for 
measuring  progress,  HUD  will  compare 
a  recipient’s  progress  with  that  of  other* 
recipients  of  comparable  size  with  simi¬ 
lar  activities  and  grant  amounts.  If  a 
recipient’s  progress  lags  substantially  be¬ 
hind  that  of  other  similar  recipients, 
further  reviews  may  be  conducted  to 
determine  the  reasons  for  a  lack  of 
progress. 

(2)  Housing  assistance  plan  (HAP). 
HUD  will  review  a  recipient’s  progress 
in  achieving  the  one-year  goals  for  hous¬ 
ing  assistance  in  the  most  recently  ap¬ 
proved  HAP  and  the  two  prior  HAPs, 
and  the  three-year  goals  in  the  two  prior 
HAPs.  In  measuring  progress  in  achiev¬ 
ing  HAP  goals,  HUD  will  consider  a  one- 
year  goal  to  have  been  met  if  the  recip¬ 
ient  has  received  a  firm  financing  com¬ 
mitment  for  specific  projects  or  units 
identified  in  the  HAP  within  a  two-year 
period.  A  failure  to  achieve  the  one-year 
HAP  goals  or  to  make  substantial  prog¬ 
ress  toward  achieving  the  three-year 
HAP  goals  may  be  due  to  factors  not 
within  the  control  of  the  recipient.  How¬ 
ever,  HUD  will  consider  the  extent  to 
which  actions  within  the  control  of  the 
recipient  have  been  taken  to  achieve 
HAP  goals.  Such  actions  include: 

(1)  The  removal  of  impediments  under 
local  ordinances  and  land  use  require¬ 
ments  to  the  development  of  assisted 
housing; 

(il)  TTie  formation  of  a  local  housing 
authority  or  execution  of  an  agreement 
with  a  housing  authority  having  powers 
to  provide  assisted  housing  within  the 
jurisdiction  of  the  applicant,  when  nec¬ 
essary  to  carry  out  the  housing  assist¬ 
ance  plan; 

(iil)  The  provision  of  sites,  or  improve¬ 
ments  to  sites,  or  extension  of  utilities  to 
sites  for  assisted  housing  when  resources 
are  available,  provided  that  such  sites 
meet  the  applicable  site  and  neighbor¬ 
hood  standards  of  HUD;  and 

(iv)  Other  actions  appropriate  for  im¬ 
plementation  of  the  housing  assistance 
plan. 

(f)  Conformance  with  approved  pro¬ 
gram.  HUD  will  review  a  recipient’s  per¬ 
formance  to  determine  whether  the  pro¬ 
gram  carried  out  conforms  with  the  ap¬ 
proved  application. 

(1)  Community  Development  Program. 
HUD  will  review  a  recipient’s  perform¬ 
ance  to  determine  whether  the  activities 
undertaken  during  the  period  under  re¬ 
view  conform  substantially  to  the  Com¬ 
munity  Development  Program  described 
in  the  application,  including  any  amend¬ 
ments  thereto  approved  by  HUD  pur¬ 
suant  to  §  570.305. 

(i)  The  review  may  include  whether 
any  activities  that  were  undertaken 
which  were  not  included  in  the  approved 
Community  Development  Program,  or 


any  amendments  thereto,  are  eligible 
imder  §  570.200,  conform  to  the  certifi¬ 
cation  under  §  570.303(e)  (6),  and  are 
within  amounts  not  requiring  prior  HUD 
approval  pursuant  to  §  570.305. 

(ii)  HlTO’s  review  of  activities  for  con¬ 
formance  with  the  approved  Community 
Development  Program  will  not  include 
new  determinations  of  eligibility,  except 
where  there  is  substantial  evidence  chal¬ 
lenging  the  basis  for  the  original  finding 
of  eligibility. 

(2)  Housing  assistance  plan.  HUD  will 
review  a  recipient’s  performance  to  de¬ 
termine  whether  the  housing  assistance 
provided  conforms  to  the  type  of  hous¬ 
ing  to  be  assisted  (new  construction,  re¬ 
habilitation  or  use  of  existing  housing) , 
the  households  to  be  assisted,  and  the 
general  locations  as  set  forth  in  the  HAP, 
This  review  shall  also  take  into  consid¬ 
eration  the  regulations  Implementing 
Section  213  of  the  Act  as  set  forth  in 
Part  891  of  this  title. 

(g)  Compliance.  HUD  will  review  a  re¬ 
cipient’s  performance  to  determine 
whether  the  program  carried  out  com¬ 
plies  with  the  requirements  of  the  Act, 
this  Part,  and  other  applicable  laws  and 
regulations. 

(h)  Continuing  capacity.  HUD  will  re¬ 
view  a  recipient’s  performance  to  deter¬ 
mine  whether  the  recipient  has  a  c<m- 
tinuing  capacity  to  carry  out  the  ap¬ 
proved  program  in  a  timely  manner.  The 
primary  factors  to  be  considered  in  arriv¬ 
ing  at  a  determination  that  a  recipient 
has  a  continuing  capacity  are  those  de¬ 
scribed  in  paragraphs  (e),  (f)  and  (g) 
of  this  section. 

(1)  If  the  Secretary  determines  that 
the  recipient  has  made  substantial  prog¬ 
ress  in  carrying  out  the  approved  pro¬ 
gram,  that  the  program  undertaken  ccm- 
formed  substantially  to  the  approved 
application,  and  that  the  program  was 
carried  out  in  compliance  with  the  Act. 
this  part,  and  other  applicable  laws  and 
regulations,  the  recipient  will  generally 
be  considered  to  have  a  continuing 
capacity. 

(ii)  A  determination  that  a  recipient 
lacks  a  continuing  capacity  may  be  based 
on  any  single  one.  or  any  combination  of 
the  factors  in  paragraphs  (e),  (f)  and 
(g)  of  this  section.  Particular  attention 
will  be  given  to  efforts  of  the  recipient 
to  accelerate  the  progress  of  the  program 
and/or  to  prevent  the  recurrence  of  past 
instances  of  nonconformance  with  the 
approved  applicatitm  or  noncompliance 
with  applicable  laws  and  regulations. 

(iii)  If  there  is  substantial  evidence 
that  the  recipient  lacks  a  continuing 
capacity,  HUD  will  review  the  recipient’s 
program  to  determine  whether  there  is 
an  administrative  capacity  to  carry  out 
the  approved  program  in  a  timely  man¬ 
ner.  Primary  among  the  factors  to  be 
considered  will  be  whether  responsibility 
for  administering  the  program  has  been 
assigned  to  specific  departments,  agen¬ 
cies  or  persons,  and  whether  necessary 
staff  has  in  fact  been  employed  or  con¬ 
tracted  for.  In  addition,  HUD  will  con¬ 
sider  whether  the  recipient  has  the  requi¬ 
site  brganizational  authority,  such  as  a 


housing  authority  or  similar  agency, 
when  required  to  carry  out  the  approved 
HAP. 

5.  By  adding  a  new  §  570.910  to  read 
as  follows: 

§  570.910  Corrective  and  remedial  ac¬ 
tions. 

(a)  General.  When  the  Secretary  de¬ 
termines  on  the  basis  of  a  review  of  a 
recipient’s  performance  imder  §  570.909, 
that  the  objectives  set  forth  in  §  570.909 
(a)  have  not  been  met,  the  Secretary 
will  take  one  or  more  of  the  actions 
authorized  in  §§  570.910-570.913.  In  each 
instance,  the  action  taken  will  be  de¬ 
signed  to,  first,  prevent  a  continuance  of 
the  deficiency  (lack  of  progress,  non¬ 
conformance,  noncompliance,  lack  of 
continuing  capacity) ;  second,  mitigate 
any  adverse  effects  or  consequences  of 
the  deficiency  to  the  extent  possible 
under  the  circumstances;  and  third,  pre¬ 
vent  a  recurrence  of  the  same  or  similar 
deficiencies. 

(b)  Actions  authorized.  The  following 
is  a  listing  of  actions  that  HUD  may  take 
in  response  to  review  of  a  recipient’s  per¬ 
formance.  Such  actions  may  be  taken 
with  regard  to  either  an  entitlement  re¬ 
cipient  or  a  discretionary  recipient  and 
may  be  taken  either  singly  or  in  com¬ 
bination,  as  appropriate  to  the  circum¬ 
stances. 

(1)  Request  the  recipient  to  submit 
additional  information: 

(1)  Concerning  the  administrative, 
planning,  budgeting,  management  and 
evaluation  functions  to  determine  any 
reasons  for  lack  of  progress; 

(il)  Explaining  any  actions  being 
taken  to  correct  or  remove  the  causes  for 
delay; 

(iii)  Documenting  that  activities  un¬ 
dertaken  were  not  in  nonconformance 
with  the  approved  program  or  in  non- 
compliance  with  applicable  laws  or  reg¬ 
ulations;  or 

(iv)  Demonstrating  that  the  reclpioit 
has  a  continuing  capacity  to  carry  out 
the  approved  program  in  a  tlmdy  man¬ 
ner. 

(2)  Request  the  recipient  to  submit 
progress  schedules  for  ^completing  ap¬ 
proved  activities. 

(3)  Issue  a  letter  of  warning  that  ad¬ 
vises  the  recipient  of  the  definlency  and 
puts  the  recipient  on  notice  that  more 
serious  sanctions  will  be  taken  if  the  de¬ 
ficiency  is  not  corrected  or  is  repeated. 

(4)  Advise  the  recipient  that  a  certifi¬ 
cation  will  no  longer  be  acceptable  and 
that  additional  information  or  assur¬ 
ances  will  be  required,  as  provided  in 
§  570.306(b)(1). 

(5)  Advise  the  recipient  to  suspoid. 
discontinue  or  not  inciir  costs  for  the 
affected  activity. 

(6)  Advise  the  recipient  to  retHX)gTam 
funds  from  affected  activities  to  other 
eligible  activities:  Provided,  That  such 
action  shall  not  be  taken  in  connection 
with  any  substantial  violation  of 
§  570.603  and  24  CFR  Part  58. 

(7)  Advise  the  recipient  to  reimburse 
the  recipient’s  program  account  or  letter 


FEDERAL  REGISTER,  VOL.  42,  NO.  18— THURSDAY,  JANUARY  27,  1977 


RULES  AND  REGUUTIONS 


5315 


of  credit  in  any  amounts  imprc^rly  ex¬ 
pended. 

(8)  Change  the  method  of  payment 
frmn  a  letter  of  credit  basis  to  a  reim¬ 
bursement  basis. 

(9)  Condition  the  approval  of  a  suc¬ 
ceeding  year’s  application  if  there  is  sub¬ 
stantial  evidence  of  a  lack  of  progress, 
nonconformance,  noncompliance,  or  a 
lack  of  a  continuing  capacity.  In  such 
cases,  the  reasons  for  the  conditional  ap¬ 
proval  and  the  actions  necessary  to  re¬ 
move  the  condition  shall  be  specified,  as 
provided  in  §  570.306(e)(3). 

(10)  Reduce  the  recipient’s  annual 
grant  by  up  to  the  amount  conditionally 
approv^  pursuant  to  §  570.306(e)  (3) 
where  such  condition  or  ccmdltlons  have 
not  been  satisfied. 

6.  By  revising  §  570.911  to  read  as  fol¬ 
lows: 

§  570.911  Reduction  of  annual  grant. 

When  the  Secretary  determines  on  the 
basis  of  a  review  of  an  entitlement  re¬ 
cipient’s  performance,  that  the  objectives 
set  forth  in  §  570.909(a)  have  not  beoi 
met,  the  Secretary  may  make  an  ap¬ 
propriate  reduction  in  the  cntitlonent 
grant  amount  for  the  succeeding  pro¬ 
gram  year.  A  reduction  will  not  be  made 
in  the  entitlement  grant  amount  imtil  at 
least  one  of  the  corrective  or  rmedial 


actions  specified  in  §  570.910(b)  has  been 
taken,  and  only  thm  if  the  recipient  has 
not  made  an  appropriate  and  timely  re¬ 
sponse.  The  Secretary  may  reduce  the 
entitlement  amount  down  to  zero  for  a 
succeeding  program  year.  Prior  to  mak¬ 
ing  a  reduction  in  the  entitlement 
amount  under  this  section,  however,  the 
recipient  shall  be  notified  and  given  an 
opportunity  within  a  prescribed  time  for 
an  informal  consultation  regarding  the 
proposed  action. 

7.  By  revising  paragraph  (b)  of 
§  570.913  to  read  as  follows: 

§  570.913  Other  remedies  for  noncom¬ 
pliance. 

*  •  •  •  • 

(b)  Secretarial  actions  on  payments. 
If  the  Secretary  finds  a  recipient  has 
failed  to  cmnply  substantially  with  any 
provision  of  this  part,  including  the  per¬ 
formance  standards  set  forth  in  §  570.- 
909,  he  may,  provided  his  finding  of  fail¬ 
ure  to  comply  is  made  after  reasonable 
notice  and  opportunity  for  hearing: 

(1)  Terminate  payments  to  the  recipi¬ 
ent;  or 

(2)  Reduce  payments  to  the  recipient 
by  an  amount  equal  to  the  amount  of 
such  payments  which  were  not  expended 
in  accordance  with  this  part;  or 

(3)  Limit  the  availability  of  payments 
to  programs,  projects,  or  activities  not 


affected  by  such  failure  to  comply.  Pro¬ 
vided.  however.  That  the  Secretary  may 
on  due  notice  revoke  the  recipient’s  letter 
of  credit  in  whole  or  in  part  at  any  time 
after  the  initial  finding  of  failure,  to 
comply,  pending  such  hearing  and  a  final 
decision  of  the  Department,  to  the  extent 
the  Secretary  determines  such  action 
necessary  to  preclude  the  further  ex¬ 
penditure  of  funds  for  activities  affected 
by  such  failure  to  comply.  The  following 
regulations  govern  the  procedures  •  and 
practice  requirements  Involving  adjudi- 
caticms  where  the  Secretary  desires  to 
take  action  requiring  reasonable  notice 
and  opportimity  for  hearing.  The  regula¬ 
tions  in  this  part  shall  be  liberally  con¬ 
strued  to  secure  just,  expeditious,  and 
efScient  determination  of  the  issues  pre¬ 
sented.  'The  Administrative  Procedxires 
Act  (5  U.S.C.  551  et  seq.)  where  appli¬ 
cable  shall  be  a  guide  in  any  situation  not 
provided  for  or  controlled  by  this  sub¬ 
part,  but  shall  be  liberally  construed  or 
relaxed  when  necessary. 

•  •  #  #  • 
Effective  date:  ’This  amendment  shall 
be  effective  on  February  24, 1977. 

Warren  H.  Btttlkr, 
Acting  Assistant  Secretary  for 
Community  Planning  and  De¬ 
velopment. 
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